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Deprivation of Liberty and 
Tracking People
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• What is ‘deprivation of liberty’?  How does it go 
beyond the idea of a classic prison cell?

• Domestic law – the Deprivation of Liberty 
Safeguards

• The implications of international human rights law –
particularly the UN Convention on the Rights of 
Persons with Disabilities (CRPD).



Article 5 ECHR

1. Everyone has the right to liberty and security of the 
person.  No one shall be deprived of their right to 
liberty save in the following cases and in accordance 
with a procedure prescribed by law:

[…]

(e) the lawful detention of persons for the 
prevention of the spreading of infectious 
diseases, of persons of unsound mind, alcoholics 
or drug addicts or vagrants;



HL v United Kingdom
Facts

• HL was admitted as an ‘informal patient’ at Bournewood hospital do to 
appearing ‘quite compliant’, despite not giving his consent.

• Carers prevented from visiting, and hospital staff given instructions to 
detain him formally if he tried to leave.

ECHR Judgment

• The European Court of Human Rights considered that HL was ‘deprived of 
his liberty’ under Article 5 of the Convention.  

• Key to their decision was that he was under the ‘complete and effective 
control’ of the hospital staff.  

• That the ward was unlocked and he could walk through the door was not 
a factor in mitigation, as he would be detained should he try to leave.

• This deprivation of liberty was in contravention of the law because it was 
found to be arbitrary and without following lawful procedure.
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The ECHR has identified three 
elements to a deprivation of liberty 
(Storck v Germany):
1. Objective element of 

confinement in a restricted space 
for a non-negligible period of 
time.

2. Subjective element, that P has 
not given valid consent

3. That the detention is imputable 
to the State 



The Objective Element

• More than just a restriction of liberty, or 
limitations on freedom of movement.

• A ‘case by case’ examination, focused on the 
‘degree and intensity, not the nature or 
substance’.

• It is clear that it extends beyond the classic 
idea of deprivation of liberty – the prison cell.



Domestic Response to HL v UK

• The Deprivation of Liberty Safeguards – a legal 
process for determining cases which fell into 
the ‘Bournewood Gap’.

• Individuals who were not ‘detainable’ under 
the Mental Health Act 1983, but who were 
deprived of their liberty in hospitals and care 
homes.
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Domestic Case Law before Cheshire 
West

• Several prominent Court of Appeal judgments 
had found that where restrictions were ‘needed’ 
or ‘necessary’, there was no deprivation of 
liberty.

• The restrictions were assessed on the basis of 
‘relative normality’ – if such restrictions were 
‘normal’ for individuals with similar impairments, 
then the restrictions could not be considered a 
deprivation of liberty.



Cheshire West [2014] UKSC 19 – ‘A 
gilded cage is still a cage’

45. In my view, it is axiomatic that people with disabilities, both mental and physical, 
have the same human rights as the rest of the human race. It may be that those 
rights have sometimes to be limited or restricted because of their disabilities, but the 
starting point should be the same as that for everyone else. […] 

46. Those rights include the right to physical liberty, which is guaranteed by article 5 
of the European Convention.[...] But, as it seems to me, what it means to be deprived 
of liberty must be the same for everyone, whether or not they have physical or 
mental disabilities. If it would be a deprivation of my liberty to be obliged to live in a 
particular place, subject to constant monitoring and control, only allowed out with 
close supervision, and unable to move away without permission even if such an 
opportunity became available, then it must also be a deprivation of the liberty of a 
disabled person. The fact that my living arrangements are comfortable, and indeed 
make my life as enjoyable as it could possibly be, should make no difference. A gilded 
cage is still a cage.

per Baroness Hale



Deprivation of Liberty: the ‘acid test’

• Under continuous supervision and control 
AND Not free to leave.

• This simple test, combined with the removal 
of the restriction of ‘relative normality’ 
significantly expanded the scope of 
application for the DoLS.
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Back to tracking…

• Tagging fairly easily can be ‘continuous 
supervision or control’ – particularly if it is not 
possible for the individual themselves to 
remove it.

• What about ‘free to leave’?  Is the point of 
the tag not to give someone more freedom, 
rather than less?



Is this oversight such a bad thing?

• Tagging presents the opportunity for 
significant control over someone’s life and 
liberty.

• Is it not right that such potential power 
should have oversight?
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The Subjective Element and Capacity

• The subjective element of the test at 
Strasbourg focuses on consent – you can only 
deprive someone of their liberty without 
their consent if they are considered unable 
to consent.

• Thus, mental capacity assessments feature 
prominently in the DoLS, and proposed 
legislative reforms.



cc: mind on fire - https://www.flickr.com/photos/51799074@N00

The problem of the
CRPD

• Such assessments are argued to be 
discriminatory against people with mental 
disabilities.

• Mental ability should be seen as just another 
variation in human difference.  Such 
restrictions shouldn’t be permitted for 
disabled people, if they would not be 
permitted for non-disabled people.



Back to Tracking (again)

• Cheshire West did not say that deprivation of 
liberty itself was impermissible – simply that 
it must be subject to oversight to ensure that 
it is both necessary and proportionate.

• But the stance of the CRPD challenges this 
perspective, calling for a ‘disability neutral’ 
response.



Statement on article 14 of the Convention on the 
Rights of People with Disabilities (Geneva, Sept. 

2014)

‘…the Committee has established that article 14 
does not permit any exceptions whereby persons 
may be detained on the grounds of their actual or 
perceived disability…legislation of several states 
party, including mental health laws, still provide 
instances in which persons may be detained on the 
grounds of their actual or perceived disability, 
provided there are other reasons for their 
detention, including that they are dangers to 
themselves or to others.  This practice is 
incompatible with article 14 as interpreted by the 
jurisprudence of the CRPD committee.’



HRC General Comment no. 35 on 
Article 9

‘the existence of a disability shall not in itself 
justify a deprivation of liberty but rather any 
deprivation of liberty must be necessary and 
proportionate, for the purpose of protecting the 
individual in question from serious harm or 
preventing injury to others’ (paragraph 19)


